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In a lawsuit that could only have been filed in |ate
twentieth-century Anrerica, a newly nminted mllionaire has filed
this defamati on action agai nst the producer of a seven-and-a-half
m nute satirical videotape that in fifty-nine filmclips spoofs
the transaction in which the plaintiff acquired his riches. In
order to test the legal viability of plaintiff’s claim as
defendant invites us to do, we nust view the video with care

agai nst the screen of its public exhibition.

| . Backgr ound

A. Facts’

Plaintiff Thomas J. Karl, Esquire, was the Vice-
Presi dent, Ceneral Counsel, and Secretary for Renal Treatnent
Centers, Inc. ("RTC') until that firmls February, 1998 nerger
with Total Renal Care Holdings, Inc. ("TRC'). Karl declined
offers to join the post-nerger nmanagenent team Subsequent to
the nmerger and Karl's departure, defendant Donal dson, Lufkin &

Jenrette Conpany ("DLJ"), the investnment banker that served as

'As we here consider a Rule 12(b)(6) notion to disniss,
these are the facts as plaintiff has pleaded them



TRC s adviser for the deal, organized a dinner at the Four
Seasons Resort in Carlsbad, California, to which were invited
enpl oyees and officers of TRC, RTC, and Pricewat er houseCoopers
L.L.P. along with these individuals' spouses and significant
others. Karl and other nenbers of the RTC managenent team were
not invited to this dinner, which was intended to mark the
occasi on of the TRC/ RTC nerger, nor were they infornmed or
consul ted about it.

It was at this dinner that the allegedly defamatory
vi deot ape was first shown. Karl clains that he was defanmed when
the videotape narrator's statenent, "RTC s General Counsel, Tom
Karl, exercised his nodest severance package", was heard over

footage from Raising Arizona show ng an O d West-style bank

robbery. In addition, Karl clains that DLJ caused further copies
of the videotape to be distributed, that they were then forwarded
to enpl oyees of DLJ and TRC, and that the video has therefore

i kely been shown on one or nore occasi ons unknown to Karl,

further defam ng him

B. Procedural Posture

The instant conplaint, alleging diversity-based
def amation, was filed on June 23, 1999, and DLJ noved to dism ss
it on August 18, 1999. Following Karl's opposition, the parties
filed reply and sur-reply briefs. Anmong the nmany issues that
divided the parties, Karl questioned the propriety of

considering, in the context of a Fed. R Cv. P. 12(b)(6) notion,



the videotape itself, a copy of which DLJ had supplied with its
notion to dismss, and offered doubts about the authenticity of
the tape that DLJ supplied to us. There also seened to be an

Eri e- Kl axon question of whether California or Pennsylvania |aw

applies here. In order to aid in the resolution of this matter
on Novenber 5, 1999 we afforded the parties | eave to conduct
discovery limted to the issue of the tape's authenticity, and we
provided notice to the parties that we would convert the notion
to dismss to a notion for summary judgnent on the limted
guestion of the contents of the videotape. See Fed. R Cv. P
12(b). W also required that the parties stipulate to the
identity of the various filmand television clips used in the

vi deot ape and granted |l eave to themto file nenoranda of |aw on

t he choice of |aw issue.

The parties provided us with a stipulation as to the
identity of the filmclips, and have stated that the videotape
DLJ supplied to us is, in fact, a duplicate of that shown at the
dinner.? W also granted Karl leave to file an amended

conpl ai nt, ® which he did on Novermber 30, 1999, and have al | owed

’For reasons unknown to us (but perhaps related to the
current state of civility anong many | awyers), the parties were
unable to agree to a word fornula for a stipulation as to the
authenticity of the videotape, but have reported to us in
separate conmuni cations that the videotape we recei ved and have
reviewed for the purposes of resolving the instant notion is a
duplicate of that shown at the dinner.

%The anended conpl ai nt included the allegations
regardi ng the additional show ngs of the allegedly defanmatory
vi deot ape.



the parties to supplenent their pleadings on the notion to
dism ss to address any new i ssues that the amended conpl ai nt
arguably inplicated.

W now consider DLJ's notion to dism ss under Fed. R
Cv. P. 12(b)(6), partially converted to a notion for summary
judgnent for the limted purpose of examning the allegedly

def amat ory vi deot ape. *

“To decide a notion to dismiss, courts generally
consider only the allegations contained in the conplaint,
exhibits attached to the conplaint and matters of public record,”
Pensi on Ben. Guar. Corp. v. Wiite Consol. Ind., 998 F.2d 1192,
1196 (3d GCir. 1993), but "a court may consider an undi sputedly
aut henti c docunent that a defendant attaches as an exhibit to a
nmotion to dismss if the plaintiff’s clains are based on the
docunment." |d. Moreover, a document that is integral to or
explicitly relied upon in the conplaint nmay be considered in a
notion to dismss, see In re Burlington Coat Factory Sec. Litig.,
114 F.3d 1410, 1426 (3d G r. 1997). Here, because there was
di spute over the authenticity of the tape, we permtted discovery
and gave notice that we intended to convert the notion partially
to one for summary judgnment, see In re Rockefeller Cr
Properties, 184 F.3d 280, 287-89 (3d G r. 1999) (discussing
conversion of notions to dismss into notions for sunmary
judgnent), and we therefore need not consider the parties’
argunents on the issue of whether we m ght have considered the
vi deot ape sinply on the notion to dismss. This notwthstanding,
we feel that it would be odd indeed to rule on dismssal of a
cl ai mof defamation wi thout being able to consider the allegedly
defamatory material, and it would certainly appear that the
vi deot ape here is "integral” to the conplaint and "relied upon”
init. On the other hand, it is not disputed that docunents of
public record, including SEC docunents, several of which have
been submtted by DLJ, may be considered in a notion to dism ss,
see, e.q., J/H Real Estate Inc. v. Abranson, 901 F. Supp. 952, 955
(E.D. Pa. 1995).




1. Legal Analysis®

A. Choice of Law

As di scussed above, we invited the parties to supply
menor anda of | aw concerning the |aw applicable in this case.
Though there was no di spute that Pennsyl vania choice of law rul es®

will govern here, see Klaxton Co. v. Stentor Elec. Mg. Co., 313

U S. 487 (1941), neither party was willing to commt to the
application of either Pennsylvania or California law. DLJ
argues, after adunbrating the defamation |aw of both states, that
there is no conflict between the |law of the two jurisdictions.
Karl argues that given the nature of Pennsylvania choice of |aw
rul es, a decision on choice of |aw would be "premature" on this

"undevel oped record,” Mem of Law of Pl. Regarding the

Substantive Law to be Applied in This Case at 1.’ Because the

®Wen considering a notion to dismiss a conplaint for
failure to state a claimunder Fed. R Gv. P. 12(b)(6), we nust
"accept as true the facts alleged in the conplaint and all
reasonabl e inferences that can be drawn fromthem Di sm ssal
under Rule 12(b)(6) . . . is limted to those instances where it
is certain that no relief could be granted under any set of facts
that could be proved,” Markowitz v. Northeast Land Co., 906 F.2d
100, 103 (3d Cir. 1990), see also HJ. Inc. v. Northwestern Bel
Tel. Co., 492 U. S. 229, 249-50 (1989). See also note 4, supra.

®n Giffith v. United Air Lines, Inc., 203 A 2d 796
(Pa. 1964), Pennsylvania adopted a fl exible approach to choice of
l aw, allow ng consideration of "the policies and interests
underlying the particular issue before the court.” 1d. at 805.
Thi s approach conbi nes the Restatenent (Second) of Conflict of
Laws's "nost significant relationship” analysis with governnenta
interests analysis, see Melville v. Anerican Hone Assurance Co. ,
584 F.2d 1306, 1311 (3d Cir. 1978).

'Kar| argues that since the nature of the contacts
bet ween the dispute and the state are crucial under Pennsylvani a
(continued...)



parties do not agree on a choice of |aw, and because the result
here does not depend on whether California or Pennsyl vani a
jurisprudence governs the analysis, we will cite |aw from both

jurisdictions as we nove forward.

B. The Law of Defamatory Meani ng

DLJ noves for dism ssal on the ground that the
vi deot ape does not admt of defamatory nmeaning. That the
comruni cation alleged to be defamatory must in fact be of
defamatory character is naturally one of the elenents of the
defamation tort, see Cal. Cv. Code 8 45; 42 Pa. Cons. Stat. Ann.
§ 8343(a)(1l), and this is a matter of law for the court, in the

first instance,® to decide, see Couch v. San Juan Unified Sch.

Dist., 39 Cal. Rptr. 2d 848, 854 (Ct. App. 1995); MacElree v.

Phi | adel phi a Newspapers, Inc., 674 A 2d 1050, 1053 (Pa. 1996).
In California, defamatory character is defined by
statute as natter that "exposes any person to hatred, contenpt,

ridicule, or obloquy, or which causes himto be shunned or

(...continued)
choice of law rules, without further discovery it is not possible
to determ ne whether California or Pennsylvania |law is properly
applied to this case. Karl accedes, however, that there is
"prima facie plausibility" to the application of either |aw given
Karl's residency in Pennsylvania and the publication of the tape
in California, Mem of Law of Pl. Regarding the Substantive Law
to be Applied in This Case at 4, and thus clains that he should
survive the instant notion if his conplaint states a claimin
either California or Pennsyl vani a.

8 f we hold that the communication coul d be construed
as defamatory, then it is for the jury to determine if it was so
under stood, see Weinstein v. Bullick, 827 F.Supp. 1193, 1196
(E.D. Pa. 1993).




avoi ded, or which has a tendency to injure himin his
occupation.” Cal. Cv. Code § 45 (defining libel). Simlarly, in
Pennsyl vani a,

[a] comrunication is defamatory if it tends
to harmthe reputation of another as to
lower himin the estimation of the conmunity
or to deter third persons from associ ating
or dealing with him . . . A comunication
is also defamatory if it ascribes to another
conduct, character or a condition that would
adversely affect his fitness for the proper
conduct of his proper business, trade or

pr of essi on.

Maier v. Maretti, 671 A 2d 701, 704 (Pa. Super. 1995).

In considering the defamatory nature of the
comruni cation, we mnmust | ook to the way in which the comunication
woul d have been interpreted by the reasonabl e, average person in

its i ntended audi ence, see Baker v. Los Angel es Heral d Exam ner

721 P.2d 87, 91 (Cal. 1986); Mier, 671 A.2d at 704, and in this
inquiry the nature of the audience is therefore significant. ®
More broadly, though, the entire context of the comrunication
must be taken into account in evaluating the potentially
defamatory character, see Baker, 721 P.2d at 90-91 (discussing
California's "totality of the circunmstances” test, which includes
first an exam nation of the |anguage and then consi deration of

the context in which the communication was nade); Corabi v.

Curtis Publ'g Co., 273 A 2d 899, 906 (Pa. 1971). This neans that

That is, our focus is not on how a legally trained
m nd woul d perceive the conmuni cation, but how reasonabl e ot hers
woul d likely perceive it, see Mdrningstar, Inc. v. Superior C.,
29 Cal. Rptr. 2d 547, 553 (Ct. App. 1994); Corabi v. Curtis
Publ'g Co., 273 A 2d 899, 907 (Pa. 1971).
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t he communi cation nust be examned in light of all the nmateri al
surrounding it, see Baker, 721 P.2d at 91; Corabi, 273 A 2d at
906.

Si npl y because a conmuni cati on "annoy[s] or
enbarrass[es] a person” does not nean that it is defamatory as a
matter of law. Maier, 671 A.2d at 704. On the other hand,
sinply because a conmuni cation is funny does not nean that it
cannot be defamatory. |f a communication has two possible
nmeani ngs, one innocent and one defamatory, then the trier of fact
must consi der how t he conmuni cati on shoul d be interpreted,

see Polygram Records, Inc. v. Superior C., 216 Cal. Rptr. 252,

256-57 (Ct. App. 1985), and with conedy the proper inquiry for
the court is "whether the communi cation in question could
reasonably be understood in a defamatory sense by those who

received it." Id. at 259; cf. Martin v. Minicipal Publications,

510 F. Supp. 255, 258 (E.D. Pa. 1981) (hol ding, under Pennsyl vani a
| aw, that a commrunication purportedly intended as a "spoof" or

"satire" could nonethel ess have defamatory neaning). *°

DLJ argues that various courts, under both California
and Pennsyl vani a | aw, have found hunorous materials to be
i ncapabl e of defamatory neaning. As discussed in the text, this
is not quite right: if a communication admts of only a hunorous
reading, then naturally it is not defamatory, but if, conversely,
the communication admts of both a funny reading and a defamatory
one, it may be sinultaneously funny and defamatory. The key
guestion is whether a reasonable nenber of the audi ence could
have perceived a defanatory neaning, or whether instead the only
reasonable interpretation is the harm essly hunorous one.

This distinction stens fromthe nature of hunor itself.
It has not escaped the attention of philosophers fromAristotle
(continued...)



Wth this |aw as our anal ytical franmework, we can now
nmove to di scuss the comruni cations alleged as defamatory here as

well as the context in which it was published.

C. The Videotape and Its Cont ext

Since we are evaluating the comruni cation on a notion
to dismss, we nust set out the facts in the |ight nost favorable
to Karl. As noted at the outset, the videotape was shown at a
di nner attended by enpl oyees of DLJ, TRC, and
Pri cewat er houseCoopers L.L.P., along with their spouses. Karl
alleges that while this dinner may have been held to mark the
occasi on of the TRC/ RTC nerger, we should not make the m stake of
inferring that the dinner was "cel ebrating” the merger. |Instead,
this dinner at the Four Seasons Resort was held, Karl suggests,
at a time of "finger-pointing" and "ugly reprisals" as
shar ehol der |l awsuits alleging securities fraud had been filed
against TRC in the wake of the nmerger. Karl would therefore have
us infer that DL)'s alleged failure to invite Karl to the dinner

was far froma coincidence, but rather was intended to keep Karl

(... continued)
to Henri Bergson that hunmor, by its very nature, involves a butt
and a behol der of the butt who feels superior to the butt. W
| augh as Charlie Chaplin’s tranp slips on a banana peel even
t hough he is suffering an accident. Qur |aughter results from
our feeling of superiority to the tranp because we think he is so
i nconpetent that he doesn’'t | ook where he is going. Indeed, it
is not surprising in this regard that Chaplin hinmself thought
Walt Disney’'s Dopey in Snow White and the Seven Dwarfs was the
funni est com c character he had ever seen. This brief
phi | osophi cal detour explains why the | aw of defamation requires
nore than a pure joke. It requires reasonably cognizable harmto
the butt’s real-world reputation.
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away fromthe forumin which the videotape was shown. Having
thus set the context of that night in the Iight nost favorable to
Karl, we may now di scuss the vi deotape shown. **

The vi deot ape was produced by Barri ngton
Communi cations, a Los Angeles firm under the direction of DLJ.
The seven mnute, fifty second-1ong video, entitled "Merge Wars",
consists of a voice-over narration'® describing the events that
led to the founding of TRC, TRC s growth over tine, and its
ultimate nmerger with RTC. The narration nentions the nanmes of
ei ght een peopl e, predom nantly enpl oyees of DLJ or TRC, in the
course of explaining the various transactions and events
i nvol ved, and particularly focuses on the story of Victor
Chaltiel, TRC s founder. Under this narration, the video shows*

fifty-nine separate clips fromvarious novies and two television

shows which serve to illum nate the events the narrator nentions.

"We recognize that any attenpt to render into witten
formthe contents of filnmed expression risks awkwardness, or
worse, see, e.qg., Mchael Kinsley, Viewpoint, Wall St. J., July
17, 1986. We shall neverthel ess do our best to do justice to
this clever work.

2If not by Saturday Night Live and Jeopardy announcer
Don Pardo, then soneone who sounds quite like him

BFor some of the clips, only a visual inmage is used;
for others, both the inage and sound of the novie or television
show ar e used.
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The vi deot ape' s nmakers denpnstrated a broad reach™ in

selecting the clips used in the video, as the followng list (to

whi ch the parties have stipulated), presented in order of

5

appear ance, '°* shows:

[Music fron] Star Wars; The Ten Commandnents

[ 1956 version]; Pinky and the Brain; Mpuse

Hunt; The Attack of the Killer Tonmtoes; The

Candi date; Bean; 101 Dal mati ans [the recent

rel ease, not the cartoon]; [Mel Brooks's]

Hi story of the World [Part 1]; Airplane I|1;

Bl azi ng Saddl es; Ani mal House; Chaplin;

Breaki ng Away; The Beverly Hillbillies [the

notion picture]; Liar Liar; Planes, Trains

and Aut onpbiles: The Brinks Job; The G eat

Dictator; Abbott & Costello -- source

unknown: Scarface; Brewster's MIlions;

The

Getaway; Brewster's MIlions; How to Succeed

in Business Wthout Really Trving; Don Juan

DeMarco; Tootsie; Monty Python's The Meani ng

“And considerable skill. For exanple,

to illustrate

the narrator's statenent that one of the female principals
overheard two nal e executives, the producers chose first a scene
fromLady on a Train show ng Cybill Shepherd wal ki ng down a
passenger-train car corridor and | ooking into a conpartnent, and

then cut to a scene from Dirty Rotten Scoundrels

in which Steve

Martin and M chael Caine's characters are having a conversation

inside a train conpartnent.

>Because sone novies were used for clips nore than

once, sone titles appear nore than once.
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of Life; Big; The G eat Dictator; Fast Tines

at R dgenont Hi gh; H gh Noon; The Wzard of

Qz: Gunpy Ad Men; Muuse Hunt; Waiting for

@uf fman; The Paper Chase; [beefcake] beach

shots -- source unknown; Lady on a Train;

Dirty Rotten Scoundrels; Bridge on the River

Kwai ; A Night to Renenber; The Flintstones

[ John Goodnman version]; Dunb and Dunber; The

Firm The Enpire Strikes Back; Pl anes,

Trains and Autonpbiles; Help!: Rocky &

Bul | wi nkl e; The Getaway; Ronmnci ng the

St one; The Codfat her; apes shaki ng hands- -

source unknown; Raising Arizona; Varig 727

| andi ng -- source unknown; Face/Of; Dick

Tracy; LA Story; storefront with substitute

sign -- source unknown; Apollo 13 rocket
taking off -- source [said to be] unknown. '
The hunorous inpact of the video -- and even Karl

concedes that "[much of the portrayals and commentary .
were light-hearted", First Am Conpl. 9 4 -- largely stens from
t he disjunction between the "straight" narration'” and the scenes

shown behind it, as several exanples wll show. Early in the

*Not wi t hst andi ng the parties' stipulation, we take
judicial notice that this last clip in fact cane from Ron
Howard’s Apollo 13, starring Tom Hanks.

"W note that throughout the video, though the text of
the narration is nock neutral, the delivery is in an ironic tone.
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video, for instance, we hear, "In 1994, David Dennis'® proposes to
Tenet Health that it divest nedical anmbulatory care, one of its
hottest properties.” The last portion of this |line is said

agai nst the backdrop of a scene fromthe film Muse Hunt in which

two characters enter a decrepit and cobwebbed buil ding and
remark, "What a dunp!" Later we hear, "TRC was a sure-fire

i nvest nent that everyone wanted a piece of" against a clip from
the filmChaplin in which a man on a nusic hall stage is pelted
w th vegetables and refuse fromthe audience. The narrator's

statenent, "And fortunately, Bob and Victor hit it off right from

the start", is paired with a clip from Waiting for Guffman in
which a man shouts into a tel ephone, "I just hate you, and | hate
your ass face!"™ And so on.

Mor eover, the video contains many clips which contrast
the discussion of a particular individual's acts wth clips
show ng behavior of a different sort. "Chet Mehta preps Victor
for an interview on CNBC' is spoken over a scene from Dunb and
Dunber in which the title characters are given their trademark
haircuts. "Finally, R ch finished the due diligence" is paired

with aclip fromBridge on the River Kwai in which a bedraggl ed

Col onel Nicholson is pulled out of solitary confinenment by two
Japanese guards. "David Dennis displayed his know edge of

di al ysis" is coupled with the fanous scene from Monty Python's

®Because we do not have access to a transcript of the
narration, all the nanes taken fromthe transcript are spelled
phonetically, with apologies to anyone whose nane is m sspell ed.
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The Meaning of Life in which Mchael Palin's hospital

adm ni strator walks into a delivery room conplete with a patient
in stirrups and berobed physicians, and remarks, "Ah, | see you
have a machi ne that goes 'bing'!"

Near the end of the video is the seven-and-a-half
second clip that allegedly defames Karl. The narration for this
scene says, "RTC s General Counsel, Tom Karl, exercised his
nodest severance package." The inmages behind these words are
taken from a bank robbery scene in the Coen Brothers' conedy,

Rai sing Arizona. W first see two nen wearing tan dusters and

hol di ng shotguns. The video’s producers then cut to a floor-
| evel shot, taken from behind the robbers, of the bank patrons
getting on the ground. ' W then see bundl es of cash being put
into a bag (evidently by a teller), and quickly we see one of the
robbers taking the bag of noney fromthe teller w ndow.

For the sake of conpleteness, we al so describe the
i mmedi ate context of this portion of the tape. The two precedi ng
scenes are: "The proxy solicitation [of TRC shareholders to
approve the nerger with RTC] was just good, ol d-fashioned

sal esmanshi p” said over the famous clip from The Godfather in

whi ch Don Corl eone (Marlon Brando) says, "lI'mgoing to nake him

YAl t hough not replicated in the videotape, the ful
robbery scene in the film of which we take judicial notice,
contai ns signature Coen Brothers’ dial ogue between robbers and
patrons as to which of the robbers' two conmands the patrons
shoul d obey: should they "Freeze!" or "Get Down!"? As the
col l oquy points out, these two acts are nutually exclusive. See
Rai sing Arizona (Twentieth Century Fox 1987).
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an offer he can't refuse"; and, "And in the end, Victor and TRC
shar ehol ders cane to terns and conpl eted the deal™ voiced over
stock footage of two apes touching hands. After the scene about
Karl, we hear, "And finally, Victor's plane arrived" over inages
first of a VARRG airlines jet |anding and second of a pl ane

crash-1andi ng through a warehouse taken fromthe novie Face/Of.

D. Does the Videotape Have Def amatory Character?

G ven the | aw di scussed above, and the context of the
vi deot ape that we have just at |ength rehearsed, the question for
us to consider boils down sinply to whether anyone in the dinner
audi ence view ng the videotape could reasonably have consi dered
it to expose Karl to "hatred, contenpt, ridicule, or obloquy,"” or
to harmhis reputation, or to "lower himin the estimation of the
comrunity." For the reasons discussed below, we find that no
reasonabl e audi ence nenber coul d have so considered this
portrayal, and thus Karl's suit for defamation nust fail.

As di scussed and illustrated above, the overall tone of
the video is lighthearted, and Karl concedes that this is so.
Karl clainms, however, that "in referring to M. Karl, the
portrayal becane vicious and derogatory in tone and content
crossing far over the line", First Am Conpl. T 4. 1In essence,
Karl alleges that for just these seven-and-a-half seconds, the
vi deo suddenly turns serious in order to savage only his

reputation. The reality, however, is that the portrayal of Karl

15



i's indistinguishable fromhow others nentioned in the video are
depi ct ed.

For one thing, Karl is not the only one in the video
who is associated with a filmclip showng crimnal activity. As
not ed above, the "sale" of the RTC/ TRC nerger to TRC sharehol ders
by Victor Chaltiel was exenplified by the Godfather clip where
the head of the Corleone crinme famly di scusses making "an offer
he can't refuse.” In a discussion of TRC s going public in 1995,
the narrator states, "The deal proved good for everyone", over a

clip from The Brinks Job show ng the successful robbers cavorting

in piles of noney. The inmage of Al Pacino's Scarface, fromthe
filmof the sanme nanme, counting out huge piles of his drug noney
i s shown under, "Through the efforts of [TRC] CFO John King

" Karl's fell ow RTC executives, Bob Mayer and Fred Jansen, are
portrayed as Steve Martin's and M chael Caine's con artists from

Dirty Rotten Scoundrels, with Steve Martin's character saying

(W th respect, for the purposes of the video, to the TRC/ RTC
nmerger), "l say, let themgive us noney; let's live off of them
for a while." Also, a shot of gangster Big Boy Caprice (Al

Paci no) and his henchnmen from Dick Tracy is shown under, "Wat's

in store for Victor and [unintelligible®] TRC?"
Moreover, Karl is not the only RTC executive who is
mentioned in the video. Two RTC "principal s", Bob Mayer and Fred

Jansen, are portrayed, as discussed above, as con artists and

*’possi bly "the pool abl e".
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also as "grunpy old nen" in a clip fromthe novie of the sane
nane. ?*

Karl is also not the only one whose financial package
is discussed in the video. As the narrator intones, "Victor
[Chaltiel] displayed characteristic flexibility throughout,
particul arly when questioned about his options package," we see a

scene from Planes, Trains and Autonmpbiles in which a man

(probably Steve Martin's character) throws a fit of anger in a
parking |ot, shouting "Goddam it! . . . Goddamm it! . . . "

The bottomline is that Karl’'s segnment is, in tone and
content, exactly the sanme as heard and seen over and over again
in the rest of the video. Karl's portrayal sinply cannot be
di sti ngui shed fromthe pack

Karl neverthel ess urges us that his portrayal woul d
have been interpreted by the audience to nmean that his exercise
of the severance package was in fact nothing short of an robbery
i n which he took noney he did not deserve. The video, says Karl,
actually ascribed to him"unethical and i moral felonious
crimnal conduct,” which lowered himin the estimation of the
heal th care and acquisition professionals who viewed it, First
Am Conpl. 11 21-26. According to Karl, this portrayal was part

of a larger scheme to discredit himbecause he refused to

“INmyer and Jansen are al so portrayed in a scene in
whi ch the narration, "The two proved eager to do [wth respect to
the TRC/ RTC nerger] what was best for everyone", is heard over a
clip from Mouse Hunt where one character says, "These pigeons are
ripe for the plucking,"” certainly a suggestion that they were
feathering their own nests in the deal.
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participate in the new managenent team and because busi ness
probl ens fromthe nmerger were beginning to devel op. He also
argues that he was singled out for the alleged ridicule despite
the undi sputed reality that other fornmer RTC executives had even
| ar ger severance packages than his $210, 000. #

True though all this my be -- and as we nust assune it
to be -- it is beside the point. Although we certainly nust take
the |l arger context of the video into account, including the
identity of the audience and the known rel ati onshi ps between the
parties, we nust also consider the context and totality of the
publication itself. Here, the allegedly defamatory vi deo
constituted |l ess than two percent of a |arger communication, and
t he substance of this |arger communication makes clear to any
reasonabl e observer that the portrayals, including that of Karl,
are not to be taken literally or as a statenent of fact or
opinion. Wile, as we discussed above, hunorous things can be
defamatory, the type of hunor denonstrated in this video is
clearly that of the ridiculous. Only if we were willing to hold
-- which we do not -- that a reasonable viewer could have
bel i eved that the TRC managenent are Mafiosi capos, or that
Victor Chaltiel and the TRC sharehol ders are chi npanzees, or that

John King is a drug lord, could we find that a reasonabl e viewer

2As stated at the outset, Karl did beconme a
mllionaire (pre-tax, anyway) fromthe deal: in addition to the
$210, 000 severance package, he received bonuses associated with
the nerger totaling $990, 000, see Mem in Supp. of Def.'s Mdt. to
Dismss Ex. A (RTC s Schedule 14A filed wth the SEC) at 68-69.
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coul d have been left with the belief that the videotape conveys
the nessage that Karl's severance gains were ill-gotten or that
Karl's reputation could thereby have been damaged. ?°

No one, even those famliar with the underlying
transactions or wwth the possible tensions between Karl and
DLJ/ TRC, could have reasonably interpreted the Karl segnent as
anyt hing other than a joke. Although Karl's pleadi ngs may show
an overall context in which DLJ/ TRC had a notive to defane Karl,
it does not logically or legally follow that the videotape,
nerely because it was produced by DLJ and shown to DLJ and TRC
enpl oyees, necessarily had defamatory content. Again, and at the
risk of repetition, the Karl video segnent is clearly, to any
reasonabl e viewer, a joke indistinguishable fromthe fifty-eight
other jokes in the video, and its imges of bank robbery cannot
be reasonably inputed to defane Karl's character.

Karl enphasizes in his pleadings that the additional
show ngs of the tape in as-yet undisclosed |ocations to as-yet
undi scl osed audi ences neans that it would be inproper for us to
dism ss his case at this point, since we are, he avers, not in a
position to evaluate the potentially defamatory inpact that the
tape had on these unknown viewers. However, we need not know the

identity and affiliation of each audi ence nenber to nmake our

#pgain, although we | ook to context as part of our
inquiry into defamatory neani ng, our concern here is with the
comruni cati on of the videotape, not any other comrunications, and
we hold that the statements in the videotape do not reasonably
admt of a defamatory neani ng.
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deci sion about this videotape: no matter who the other audi ences
are, this depiction has no defamatory character

In fact, having found that the audi ence at the dinner
coul d not reasonably have found the videotape to be defamatory,
we can be confident that audi ences nore renoved fromthe
transaction in question could equally not reasonably perceive
defamation here. This is so because Karl’'s conplaint relies on a
di stinction between the others portrayed in the videotape and
hi nsel f. But because, as we di scuss above, the tone and content
of Karl's depiction is identical to that used for the seventeen
ot her Masters of the Universe naned in the tape, the distinction
could only conceivably be perceptible if the viewer has
information not presented in the videotape about the identities
and roles of these individuals. To the extent that the as-yet
unknown viewers of the tape were famliar with the transacti on,
they would be in the sane posture as the audi ence nenbers at the
di nner, who we have already concl uded coul d not reasonably have
percei ved defamation. To the extent such viewers were ignorant
of the deal, they reasonably woul d never consider that these were
“crimnal s” offered up for obloquy or contenpt.

In short, reasonable viewers would see only sonething

harm essly funny, and, unlike Karl, they would | augh.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS J. KARL, ESQ : ClVIL ACTI ON
V.

DONALDSON, LUFKIN & JENRETTE :
SECURI TI ES CORPORATI ON : NO 99-3179

ORDER

AND NOW this 23rd day of Decenber, 1999, upon
consi deration of defendant's notion to dism ss under Fed. R Cv.
P. 12(b)(6) converted to a notion for summary judgnment for the
pur poses of exam ning the videotape at issue, and plaintiff's
response thereto, and defendant's reply thereto, and plaintiff's
sur-reply thereto, and the suppl enental pleadings submtted by
plaintiff and defendant, and for the reasons stated in the
acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. Defendant's notion to dismss is GRANTED;

2. Plaintiff's clains are DI SM SSED W TH PREJUDI CE; and

3. The Cerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zell, J.
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